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N 1749, the deceaſed Patrick Dunbar of Machermore ex- 
ecuted an entail of that eſtate in favour of himſelf, and 
the heirs of his body; whom failing, to William Dun- 
bar merchant in Antigua, father to the purſuer, and 

the heirs-male of his body; whom failing, to a ſeries of other 
ſubſlitutes; and as he does not ſeem to have intended that the b 
ſame ſhould be regiſtered in his own lifetime, and being juſt- ce fe re 
ly apprehenſive that the regiſtration, thereof, after his death, n . 
might be diſappointed, and that by the abſence or minority 
of the heir next in ſucceſſion, the eſtate might be left without 
any perſon to take the management of it, both theſe events 
were provided for by the following elauſe. © I hereby re- 
* commend to, and fully authoriſe, John Vans of Barndar- 
roch, David Maxwell of Bardrochwood, and Leonard Ur- 

 qubart writer to the n any of them who ſhall be 


40 on 


* on life after my deceaſe, to cauſe regiſtrate theſe preſents 


June 3. 1761. 


« in the regiſter of tailzies, conform to the 22d act of the 
“I ſt ſeſſion of parliament of James VII.; and with power 
* alſo to them, or any of them, as ſaid is, as truſtees for me 
and my ſaid heirs of email, to do all and every other thing 
* that may be neceſſary to complete and execute this ſettle- 
“ ment or deed of entail ; or in the abſence or minority of 
* the heirs, to appoint factors for the preſervation of the e- 
* ſtate, and uplifting the rents thereof, for the uſe and be- 
* hoof of all parties having intereſt ;” and as it contained 
the uſual prohibitive, irritant, and refolutive clauſes, de non 
alienando et contrahendo, it was recorded in the.regiſter of tail- 
zies in July 1762. 

Upon the death of Patrick Dunbar without iſſue, William 
Dunbar was ſerved heir of tailzie under the aforeſaid deed of 
ſettlement; but as he ſeems then to have entertained no 
thoughts of returning to this country, but continued to re- 
ſide in Antigua, which therefore required, that the manage- 
ment of his eſtate in this country ſhould be iutruſted ro ſome 
perſon in whom he could confide, with more ample powers 
than thoſe conferred by the tailzie itſelf, as being only meant 
for a temporary expedient, he, of this date, 3d June 1761, 
executed a letter of attorney in favour of John Agnew of 
Sheuchan, impowering the ſaid John Agnew, in his name, 
place, and ſtead, and to his uſe, from time to time, at his 
diſcretion, to let, and ſet in tack and aſſedation, all or any 
of the lands of Machermore, then belonging, or which ſhall 
thereafter belong to him. And the ſame letter of attorney 
contained powers for borrowing money, by wadſet or mort- 
gage, and to uplift and receive not only the rents of the e- 
ſtate, but all debts and ſums of money then due, or which 
might thereafter become due to him, and to ſue and defend 
in all actions, &c. == | 18 

It would appear that Sheuchan did not chuſe ſingly to un- 
dertake the management of this eſtate, and of William Dun- 
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bar's other affairs in this country; and therefore it was that, 


of this date, he executed another power of attorney, in the June 3 1762. 


ſame terms with the former, with this only difference, that 
David Maxwell of Bardrochwood was joined to Sheuchan. 

: Bat as the laſt - mentioned power of attorney ſeemed liable 
to an objection, as not being properly teſted according to the 
forms preſcribed by the law of Scotland, theſe gentlemen 
tranſmitted to William Dunbar a proper factory, extended in 
the Scots form, in order to be ſigned by him. 

This factory and commiſſion was, of this date, duly execu- 
ted, and forthwith tranſmitted to Scotland; whereby he no- 
minated and“ appointed the aforeſaid John Agnew of Sheu- 
chan, and David Maxwell, and with them William Maxwell, 
the ſon of David, to be his factors and commiſſioners, to 
* the effect under written; giving and granting to them, or 
* any two of them, (whom he appoints to be a quorum), or 
to the ſurvivor if but one, full power, mandate, and com- 
miſſion, for him, and in his name and behoof, to manage 
©* and direct all and ſundry affairs, in which he is or ihall 
“ hereafter be concerned in Scotland, during the continuance 
*« of this factory.” And it contains the following clauſe, 
which will be particularly attended to; “ and in caſe my ſaid 
* commiſſioners ſhall think it to be for my. intereſt to cut 
and diipoſe of any woods growing on my ſaid lands and 
« eſtate, particularly in the lands of Blackraig, or to let out 
* any part of my lands and eſtate where there may be a pro- 
« ſpect of lead or other mines and minerals, to pe: ſons will- 
ing to work the ſame, they are hereby fully im powered to 
“do ſo in the manner, and upon the terms, which they ſhall 
judge to be moſt advantageous for them.“ And it is there- 
by declared, that the fame ſhall ſubſiſt, until revoked by a 
writing under his the {aid William Dunbar's hand. 

This faQory arrived in Scotland in the month of Auguſt 
1764, and was recorded in the commiſſary- court books of 
© 4 | | Wigton, 
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Miyz0 1764. 


Sept, 1. 1764. 
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Wikesh, thin which juriſdiction e elate of Vachermore 


nes, upon the 23d October thereafter, // igt, 
And as this letter of attorney did veſt theſe gentlemen with 
the moſt ample powers for the total management of William 


Danbar's eſtate and effects in this country, and, more parti- 


cularly, with a power of granting leaſes, and which vas to 
continue in force until recalled by a writing under William 
Dunbar's hand, the purſuer is, in the ſequel, humbly to 
maintain, that theſe powers were never recalied, either expreſs- 
ly, or by implication. 

It would appear, that at this very * William: Dunbar 
was ſo overwhelmed with debts, and which has ſince ended 
in a total bankruptcy, that it became neceſſary to raiſe, with 
all poſſible expedition, as large a ſum as poſſible to extricate 

im from the difficulties with which he was then preſſed; 
and it readily occurred, that as the ſtare of his affairs would 
not be known in Scotland, ways-and means might be fallen 
upon, by mortgages and otherwiſe, to,raiſe a ſum of money 

upon the Scotch eſtate. 

In this view, and'for this only purpoſe, kerefolvedts: ſend o- 
ver to this country his ſon Charles Dunbar, the now purſuer, 
then a very young man, totally unacquainted with matters of 
that kind, and equally ignorant of the import and ſtyle of wri- 
tings, and granted him a power of attorney, of this date, and 
of the following tenor. Know ye, that I the ſaid William 
„Dunbar, for divers good eauſes and conſiderations me there- 
„ to moving, have deputed, authoriſed, conſtituted,” and ap- 
pointed, and by cheſe preſents do depute, authoriſe, con- 
© ſtitute, and appoint, my ſaid ſon Charles Warner-Dunbar 
4 to be my true and lawful attorney irrevocable ; and I do 
„ hereby authoriſe and impower my faid ſon, 10 raiſe any 
% ſim or ſums of money thut he ſhall thint proper, by leaſe, 
* mortgage,  afſegnnient, ſale, or other diſpoſition, of all or any 
4 part o the fag eftate called Macher more, or of the lead- 
* mines therein, or woods growing thereon ; and after any trea- 


ty 


WH 
ty and agreement made and concluded with any perſon or 
4, perſons for that purpoſe, then I do authoriſe and impower 
the ſaid Charles Warner-Dunbar, for me, and in my name, 
#-r01fagn, cal, and deliver, any mortgage, leaſe, aſſignment, 
+4, conveyance;ror afſurance, to any perſon. or perſons that ſhall 
agree to leaſe, or purchaſe, or to take a mortgage, or any o- 
ther conveyance of the ſame premiſſes, or any part of them, 
as my ſaid ſon Charles Warner-Dunbar, in his diſcretion, 
* fhall think fit, for the ſufficient leaſing, mortgaging, aſ- 
ſigning, conveying, and aſſuring of the ſaid eſtate, call- 
« ed the eſtate of Machermore, or any part thereof, or of the 
jead-mines therein, or wood growing thereupon, to the 
«perſon or perſons who ſhall contract for a leaſe, mortgage, 
or other conveyance of the premiſſes, or any part thereof, 
for the execution of every ſuch treaty and agreement as a- 
* foreſaid ; and to do all other lawful acts and things what- 
« ſoever concerning the premiſſes, as fully in every reſpect 
ns I myſelf might, or could do, if I were perſonally pre- 
„ ſent.” - | e 

From comparing theſe two powers of attorney laſt above 
mentioned, ſo recently after one another, it will be obvious 
to your Lordſhips, that they are no wiſe inconſiſtent or con- 


tradictory to one another, but that both might ſubſiſt, ma! 


et ſemel, as granted for very different ends and purpoſes ; the 
firſt of theſe to three gentlemen reſiding in Scotland, for the 
general management of the eſtate of Machermore, and of his 
whole other affairs in this country, and therefore deelaring 
the ſame to continue in force, until revoked by a writing un- 
der his hand; the other to his ſon the purſuer, ſent home to 
this country for a ſpecial purpoſe, viz. to raiſe a ſum of mo- 
ney, by ſelling, mortgaging, &c. the eſtate, in whole, or in 
part, and containing no revocation of the former general 
factory, granted but three months before. a 
And as this laſt- mentioned factory was made out at An- 
tigua, your Lordſhips will obſerve, that the expreſſions and 
4 vas B technical 
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technical terms therein made uſe of are, in the ſtyle and lan- 
guage of the law of England, of very different meanings 
trom the correſponding expreſſions in the law of Scotland, 
particularly where mention is made of mortgaging and a- 
ſuring ſaid eſtate, and the ſealing any conveyances, or other 
deeds, to be granted of or concerning the ſame. _ +... 

It ſeems to have occurred to William Dunbar, that, during 
the time of the ſon's reſidence in Scotland, it would be pro- 
per to conjoin him with the factors formerly appointed; and 

Sept. 21.1764 therefore, by deed. of this date, he granted another factory, 
or power of attorney, whereby, after narrating the deed of 
entail, and the powers conferred upon the truſtees therein 
named, and judging it proper to enlarge the powers of ſaid 
truſtees, and having full truſt and confidence in the three 
perſons above named, viz. Meſſ. Maxwell, Agnew, and Ur- 
quhart, and in his ſon Charles Warner-Dunbar, if he hall 
happen to be in Scotland, and William Maxwell, eldeſt ſon - of 
the ſaid David Maxwell, as being properly qualified for the 
management, in his abſence, of the ſaid eſtate devolved to 
him in virtue of the ſaid deed of entail, and of his other af- 
fairs in Scotland, therefore, to have nominated: and ap- 
pointed the ſaid John Agnew, David and William Max- 
* wells, and Leonard Urquhart, to be my factors and com- 
e miſſioners for the purpoſes under written; hereby giving 
and granting to them, or any two of them, whom I ap- 

point to be a quorum, or to the ſurvivor, if but one, 

* my full power, mandate, and commiſſion, for me, and in 

my name, and for my behoof, to manage and overſee all 

and ſundry affairs in which I am, or ſhall hereafter, during 

the currency of this factory, be concerned in Scotland, and 

* with power to my ſaid factors and commiſſioners to re- 
move tenants, raiſe and proſecute warnings and removings, 
receive vaſlals, and enter into, and grant tacks on, ſuch 
conditions, for ſuch rents and terms as they ſhall think 

' expedient; ſuch tacks not exceeding nineteen years in 

| * their 


E 
*-their-endarance, and not being granted under the preſent 
„ rent. 44 

It * contains a power to uplift any other ſums due to 
him in Scotland, and to appoint factors under them; and to 
tranſact and ſubmit all differences and diſputes they may be 
engaged i in. 

And it contains this other clauſe, © and my ſaid commiſ- 
«-fioners are impowered to apply the produce of my ſaid e- 
<,> tate, or any other ſums they may receive on my account, 
in the firſt place, towards payment of the debts affeding 
* theeſtate; and to take aſſignations thereto in their names, 
* for my behoof: and in caſe it ſhall be found neceſſary to 
* borrow any ſums of money for clearing off the ſaid debts, 
* for the improvement of my eſtate, I hereby give my. ſaid 
* commiſſioners full power to borrow ſuch ſums, and to give 
* ſuch ſecurities therefor, as by the ſaid entail I am allowed 
* to do.“ 

The purſuer arrived in Scotland in November 1764. in- 
veſted with the powers granted to him by the power of attor- 
ney iſt September that year, and the laſt mentioned power of 
attorney, dated 21ſt September, reached Scotland in the De- 
cember following. 

The purſuer was then but a very young man, having juſt 
attained the years of majority, without either knowledge or 
experience that could qualify him to execute the unlimited 
powers with which he was veſted by the deed iſt September, 
for raiſing a ſum of money, by ſales, or mortgages, &c. of 
all, or part of, the eſtate of Machermore, however qualified 
he might be to co-operate with the other gentlemen nomi- 
nated and appointed, both by the prior and poſterior letter 
of attorney, in the ordinary adminiſtration, during his tem- 
porary reſidence here. 

Theſe other truſtees had met with ſuch Jifficulties and ha- 
raſſment in executing the truſt which had been committed to 


then, that they readily embraced any pretence to deliver 
themſelves 


. 


] 


lies „e 
themſelves therefrom; and therefore, though the power of 
attorney iſt September 1764, granted to the purſuer, did nei- 


ther expreſsly nor virtually recall the prior factory granted 


to them, nor was any wiſe inconſiſtent therewith, as being 


granted for very different purpoſes, they were pleaſed to con- 


ſider it as implying a revocation of the former commiſſion 
to them, and, in reſpect of certain alledged informalities in 
the after commiſſion 21ſt September, declined to act under 
rhe ſame; the plain intendment of which was, to ſhake ther- 
ſelves free of this troubleſome affair, and to throw the whole 


management upon the purſuer, however unqualified for it. 


This was joyful ridings to the tenants upon the eſtate; as 
it was eaſy to foreſee, that ſo unexperienced a youth might 


more eaſily be deceived and impoſed upon than was formerly 


the caſe when the eſtate was under the management of the 


"truſtees. They ſpoke him extremely fair, profeſſed great af- 


fection to him as their young maſter, would do any thing 


in their power to ferve him; and by thus cajoling him, drew 
him on by degrees to grant the new leaſes, upon terms highly 
unegqual, and not for one half of the rent which theſe lands 


were capable to yield, and would have yielded; upon the 
leaſes being renewed. The impoſition was notorious, and 


joined to the other exceptions which lay againſt theſe tacks, 


Feb.21 1765. 


if brought under challenge, all the other tenants who had 


obtained the like leaſes, this defender only excepted, have 


ſurrendered the fame, and accepted of new leaſes from the 
purſuer, ſince he came into poſſeſſion of the eſtate, upon 
more equal terms. FAR 

Of this date, a contract was entered into between the now 
purſuer, Charles Murner- Dunbar, and the defender Alexander 
Kewan, tenant in Meikle Carſe, on the one and other parts; 


whereby the purſuer, as factor appointed by his father, by 


virtue of a power of attorney and factory, heritable proprietor 
of the lands and others underwritten, © by virtue of the ſaid 
power of attorney and factory from his ſaid father, dated, 


* bgned, 


Les 
* ſigned, and delivered to him, at Antigua the iſt day of 
1060 September laſt, and regiſtered in the regiſter of prubative 
14, writs at Kirkcudbright, the 14th of February. iuſtant, ſer, 
aud in tack and aſſedation let, to the ſaid. Alexander Kewan, 
the lands of Meikle Carſe, and Eiſhing-ſtand, tor the 
pate of twenty-one years, from the term of Whitſunday 
ind . 176 * his former leaſe of theſe lands was to ex- 
„ pire):“ For the which cauſes, and on the other part, Ke- 
an became, bound to pay a tack duty to the ſaid William 
Dunbar, his heirs, &c. or to his factors, the ſum of L. 60 
Sterliag, with ſome trifling caſualties. 8 
This tack bears to be written by the purſuer himſelf, ond 
to be ſubſcribed by both parties, before theſe witneſſes, Alex- 
ander . Mackeatchy at Machermore, and John Adair my ſervant ; 
but the ſubſcribing witneſſes are, Alexander eee, and 
Alerander Adaiir. 
From this tack, of the tenor ande cad, your Lordſhips 
will obſerve, that being granted ſaclorio nomine, under the 
power ot attorney, as therein very particularly deſeribed and 
referred to, the defender was at leaſt equally capable as the 
i purſuer to judge of the import of ſaid power of attorney, 
and whether it did ad hogs: leer to grant ſuch 
leaſe. 
Another N 3 1 a 1 — 5 ae — Feb. 26 1765 
| the purſuer and defender, whereby the purſuer, by virtue 
of F aforeſaid power of attorney therein recited, and ſpe- 
-.cially. referred to, let to the defender the lands of Park, 
Maclurg, and others, as therein deſcribed, for the ſpace of 
twenty- ſive years, from and after the enſuing term of Whit- 
ſunday, for a rent or tack· duty of L. 45 Sterling, payable 
10 William Dunbar, or his attorney, with certain caſualties 
therein mentioned; and as this tack bears to be wrote by the 
purſuer bimſelf, the inſtrumentary witneſſes are deſcribed to 
de Alexander Mackeatchy at 8 and Alezader 
Aa my . 1 20 
© Teer 0 | And 
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And the purſuer does aver, That the rent, or tack - duty, ſpe- 
cited in the laſi- mentioned rack, is not equal to one half of 
the true value of theſe lands as they ſtood at the time, 

William Dunbar having contracted debts to a very great 


extent, and ſeveral adjudications having been obtained by his 


creditors, it became neceſſary for the purſuer, as next heir;of 


tailzie, to advert to the preſervation of the eſtate, which, by 
means of theſe diligences, was in danger of a total evictiou; 


and as this could not be effectuated otherwiſe than by a decla- 
rator of irritancy againſt William Dunbar, a proceſs to the 
above purpoſe was brought into this court, concluding to 
have it found and declared, That, by contracting debts, he 
had contravened the conditions and proviſions of the entail, 
and had thereby irritate his right; and as various diſputes did 


thereupon ariſe, the now purſuer ultimately prevailed in de- 


claring the irritancy, and thereafter obtained deereet of adju- 
dication, upon which charter and infeftment was expede, 
whereby William Dunbar was totally denuded of the eſtate, 
and the ſame difincumbered- of any debts or deeds contracted 
or granted by him, contrary to the prohibition' of the tailzie. 

The purſuer was willing to have ſettled matters with this 
defender upon the ſame terms that he had ſettled with others 
of the tenants who had obtained the like leaſes ; but the de- 
fender being too'high-minded, or too purſe-proud, to come 
into any meaſures, the purſuer was obhged to bring the pre- 
ſent proceſs of reduction; which being debated before the 
Lord Gardenſton'Ordinaty; his Lordſhip took the ſame to re- 
port, upon informations. 4028 EN ESE 

The reaſons of reduction, which ariſe from the above ſtate 
of facts, are, , That they are null and void, as flowing a 
non habente. 1 hey bear to be granted by the purſuer fafforio 
nomine: the only powers he had from his father, were thoſe 
conferred by the above-recited letter of attorney, iſt Septem- 
ber; and from the tenor thereof, as above recited, it is plain, 
as any thing can be, that it confers no general power of ad- 


* 


miniſtration, 
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miniſtration, or any revocation of that, general right of ad- 
miniſtration which he had already intruſted to others. The 
ſingle Pürpofe for which it was granted, was for raiſing a fam 
of money, either by ſales, or other real ſecurities upon the 
eee ee, | 405 

This will be obvious from comparing this with other fac- 
torles Which he had granted. By theſe other factories, he 
committed the general adminiſtration of his eſtate in this 
country, levying the rents, in- putting and out- putting of te- 
nants, collecting and receiving any debts that ſhould be ow- 
ing to him, tranſacting and compounding the ſame, ſuing 
and defending in all actions; and, to ſay all in one word, to 
do all and every thing that he himſelf could have done in 
the premiſſes; and the ſame to endure, until recalled by a 
writing under his hand. | 

He never recalled the ſame ; ſo far to the contrary, that the 
after-Commiſſion, 21ſt September 1764, was a confirmation 
thereof, by the addition thereby made to the former trultees, 
with Eng eneral power of adminiſtration. 


And it has been already obſerved, that the letter of attor- | 


ney, dated iſt September, granted to the purſuer alone, was 
nowiſe contradictory to, or inconſiſtent with, the other fac- 
tories ; the ſame being granted for one ſpecial purpoſe and ef- 
fe, viz. the railing a ſum of money by ſales or real ſecu- 
rities upon the eſtate. I 4 

It waz abundantly imprudent to have intruſted fo very 
young and unexperienced a man with fo great a power in that 
fingle article; but it is impoſſible to believe, that he could 
mean to ſuperſede the former managers, in whom he had the 
higheſt truſt and confidence, who were ſo well acquainted 
with the ſtate of his affairs, and had managed the eſtate for 
ſo many years; and by diſcarding them all at once, without 
the leaſt cauſe of offence, to devolve the whole management 
upon the purſuer, who had fo little Knowledge in theſe mat- 


ters, and whoſe reſidence ia this country was not intended to 
| | | be 


[. 3 


be of any longer endurance, than to execute che ſpecial com- 
miſſion intruſted to him. | 07 1 q 0 

The defender was indeed ollaſed? to aver, That, among o- 
ther powers conferred upon him by the above xecited factory, 
iſt September, that of granting leaſes, is ſpecially macle then. 
tion of. But as tota lege perſpecta, the whole np 8 with 
which the purſuer was thereby veſted, was for the ſingle pur 
poſe of raifing a ſum of money, it is impoſlible, by any 121 air con- 
ſtruction, that by the word legſes could be intended the grant- 
ing of tacks in the common courſe of adminiſtration of tha: 
eſtate ; when, by the other factories unrecalled, he has ſo ſpe- 
cially committed that power to the former managers. And 
it has been already obſerved, that as William Dunbar * 
long reſided in foreign parts, where the aforefaid facto 
formed by perſons converſant in the laws of England, "fix "ag 
upon the ideas of that Iaw, by which leaſe and releaſe is a 
method of conveying property, unknown in the language of 
the law of Scotland, that the aforeſaid factory was concei- 
ved in the above terms; and taking the matter in this view, 
it is impoſſible, by any fair conſtruction, that, by this ſingle 
technical word, William Dunbar can be underſtood to have 
intended to have recalled the former factory, granted to the 
former managers, and to have veſted the 1 with the 
ſole power of granting tacks of the eſtate. 

It is is equally plain, that the purſuer did not thereby mean 
to bind himſelf perſonally : The defender ſaw the powers un- 
der which he contracted; they were granted factorio nomine, 
and the rent or tack duty was taken payable to William Dun- 
bar himſelf, the proprietor of the eſtate ; ſo that, if the facto- 
ry was not ſufficient to bind William Dunbar, it was the de- 
Roden own fault in contracting with the purſuer factorio no- 
mine, when, from the factory itſelf, they muſt have ſeen, that 
the purſuer was veſted with no ſuch powers as intitled him to 
2555 ſuch tacks. 


Nor will it vary che caſe, that the purſuer i is 125 come in- 
* to 
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to poſſeſſion of the eſtate, by means of the declarator of irri- 
tancy which he obtained. If the character under which ke 
granted theſe leaſes did not bind him perſonally in war- 
randice of the ſame, and if his father was not bound there- 


hy, it is, with ſubmiſſion, impoſſible, that any ſupervening 


change of circumſtances can ſubject him to a warrandice, to 
which neither he nor his father were antecedently. liable. 

The /econd ground ot challenge of theſe tacks is, their be- 
ing null and void, as not properly authenticated in terms of 
the ſtatute 1681. That ſtatute requires, not only the ſub- 


ſcription of the inſtrumentary witneſſes, but that they ſhould 


be ſpecially named and deſigned in the body of the deed 
itſelf; which is plainly not the caſe with either of the two 
tacks now under challenge. | | 

For, with reſpect to the firſt-mentioned tack, dated 21ſt 
February 1765, it has been already obſerved, that the inſtru- 
mentary witneſſes therein inſerted are thus deſigned, A- 
* lexander Mackeatchy at Machermore, and John Adair, my 
* ſervant;” which laſt is plainly no defignation at all, as it 


does not ſpecify whether he was the ſervant of the one party, 
or the other. All that can from thence be inferred is, that 
he was ſervant to one or other of the parties; leaving it quite 


a moot point whoſe ſervant he was; which can never an- 
ſwer the intendment of the ſtatute requiring a ſpecial deſig- 
nation. | | 
But neither is this all; as the inſtrumentary witneſſes who 
fgn that tack are Alexander Mackeatchy and Alexander A- 
dair; whereas the witneſs inſert in the deed itſelf is John A- 
dair. So that this tack labours under a double nullity : 1%, 
That one of the inſtrumentary witneſſes has no proper deſig- 
nation in the tack itſelf; 24%, That the witneſs ſo impro- 
perly deſigned is not a ſubſcribing witneſs, but one of a dif- 


ferent name. | Ye 
The firſt of theſe objections ſtrikes equally againſt the o- 
ther tack; the inſtrumentary witneſſes therein inſerted be- 
D ing 
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ing thus deſigned, . Alexander Mackeatchy at Machermore, 
„and Alexander Adair, my ſervant;” whereby the laſt of 
theſe has no proper deſignation, the word my being. equally 
applicable to the one party as to the other, and therefore no 
deſignation at all. | « is ellis miw yoda: 
A ſeparate objection, lies to the firſt-mentioned tack, viz. 
its being collatum in tempus indebitum. It is dated the 21ſt Fe- 
bruary 1765, and is granted for a term of twenty one years, 
to take place from and after the term of Whitſunday 1769; 
that is, at the diſtance of more than four years after its date. 
William Dunbar held that eſtate under a ſtrict entail; and 
as it is thought to be a clear caſe, that an heir of entail has 
no powers over the eſtate after his own right thereto is deter- 
mined, he cannot grant a leaſe to commence after his own 
right ceaſes, Was this to be allowed, heirs of entail might 
grant leaſes to take effect at any diſtant period of time, where 
a leaſe is clothed with poſſeſſion during the granter's incum- 
bency. It is properly conſidered as an act of ordinary ad- 
miniſtration, and as ſuch will be obligatory upon the after 
heirs of entail; but where it is made to take place at a diſtant 
period, and conſequently cannot be clothed with poſſeſſion 
during the , granter's incumbency, it can have no effect a- 
gainſt the after heirs of tailzie ſucceeding to the eſtate: And 
therefore, as this tack was only to take effect from the term 
of Whitſunday 1769, before which period William Dunbar's 
right to this eſtate ceaſed and determined, . by the declarator 
of irritancy obtained againſt him, allowing, for argument's 
ſake, that it would have have been obligatory upon him, 
which, for the reaſons above mentioned, it is humbly thought 
it could not be, as he had granted no ſuch power to the pur- 
ſuer, it cannot be obligatory upon the purſuer, when he came 
into poſſeſſion of the eſtate by the aforeſaid declarator of irri- 
tancy. | | 
The defender was indeed pleaſed to contend, That as both 
tacks were holograph of the purſuer, inſtrumentary witneſſes 


were not requiſite ; and therefore that no regard ought to be 
had 
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had to any of the objections firſt above above mentioned, re- 
ſpecting the deſignation of the witneſſes. 

But this is manifeſtly inſufficient. For however monola- 
teral -hotograph writings may be probative and obligatory, 
without witneſles either inſerted in the deed itſelf, or ſub- 
ſcribing thereto, that will never apply to deeds of this na- 
ture! Contracts between different parties, cannot be bind- 
ing upon the one party, if they are not equally binding 
upon the other. There is no ſupporting ſuch deeds by halves; 
they cannot be probative or obligatory againſt the purſuer, 
if they were not equally probative and obligatory upon the 
defender: and as it is plain, that they could not be binding 
upon him, by reaſon of their being holograph of the purſuer, 
they are void and null in totum, for want of the legal ſtatutory 
ſolemnities. | 

The defender was alſo pleaſed to deny, that they were 
granted for a rent or tack-duty below their real value; 
though, upon ſuppoſition that ſuch truly had been the cale, 
he infiſted, that this was no relevant ground of challenge. 
Nor does the purſuer mean to ſay that it is, ſuppoſing the 


tacks to be in other reſpects unexceptionatle; and he makes 
no difficulty to acknowledge, that if the tack-duties had 


been in any degree adequate to the real worth and value of 
the lands, he would never have thought of challenging the 
ſame upon the other grounds above mentioned. But as he 
knows for certain, that the tack-duties are not equal to one 
half of the real worth and value of theſe lands at the time; 
and conſequently that a moſt undue advantage was taken of 
his ignorance and youth, he cannot juſtly be blamed for a- 
vailing himſelf thereof. And to ſatisfy your Lordſhips that 
this is truly the caſe, if the defender will join iſſue upon that 
fact, he is inſtantly willing to give up, and abandon all the o- 

ther grounds of challenge. 
The undue advantage taken of the purſuer by this defend- 
er 
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er will appear, when it is confidered, that the lands were 
leaſed by him at the, rent they had paid for many years 
paſt, while all the lands in the country had riſen machiin 
their value: and the graſſum paid to the purſuer for both 
leaſes, was either, L. 100, or 100 guineas; but which of 
theſe ſums, the purſuer cannot poſitively ſay, The farm of 
Meikle. Carſe extends to 214 Scots acres, of very fine, rich, 
{ſtrong ſoil, cloſe to a large navigable river, and all arable; 
and for this no more than L. 60 is paid. Park-maclurg, and 
the other grounds falling under the. other leaſe, amounts to 
158 Scots acres; the whole being of the above quality, and 
contiguous to the ſaid river; and for this no more than L. 45 
Sterling is paid. And the purſuer can, with great confi- 
dence, aver, that it will come out upon proof, by gentle- 
men of undoubted character and knowledge, that at the 
time theſe farms were let, the firſt was a pennyworth at 
L. 140 Sterling, and the other at L. 100 Sterling. 80 that, 
upon both theſe farms, the defender has reaped an undue ad- 
vantage of more than L. 135 Sterling yearly. © 

The purſuer will beg leave to add, that he did all. in his 
power to prevent the preſent action. He offered to the de- 
fender to renew his leaſe, at a rent greatly beneath that at 
which they were rated by the gentlemen who bad inſpected 
them; and the tenant having complained that it was too much, 
the purſuer offered him L. 300 Sterling for a voluntary 
ſurrender of his leaſes; which he thought fit to refuſe. 


In reſpect whereof, &c. 
ALEX. LOCKH ART. 


